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VIA EXPRESS MAIL 
USCIS/TSC 
PO BOX 852381 
Mesquite, TX 75185-2381 
 
  Re: Notice of Intent to Deny Form I-140 (SRC1590170435) 
   GES, Inc. DBA Belli Baci Bakery (Petitioner)  
   Jose Oswaldo Nieves Pani (A95851575) 
 

Dear Sir or Madam: 
 

 Please be advised that this firm represents the above captioned Petitioner, GES, Inc. 

DBA Belli Baci Bakery, in regards to the instant I-140 Petition. Our Form G-28 is on file 

with the Service and a copy is attached hereto. This submission is in response to the Notice 

of Intent to Deny (NOID) dated June 16, 2016, pertaining to the I-140 Petition filed by the 

Petitioner on behalf of Jose Oswaldo Nieves Pani, assigned the receipt number 

SRC1590170435.  
 

 Enclosed please find a memorandum of law and documentary evidence in support of 

the Petition. Specifically the enclosed memorandum of law and documentary evidence 

address whether the position was open to all US workers and whether the Petitioner has 

the ability to pay the proffered wage, which are the two issues raised in the NOID.  
 

 This Response is timely having been filed within thirty-three days of the date of the 

NOID. Thank you for your prompt attention in this matter.  
 
 
 

       Respectfully,  
 
 
       Joseph B. Caraccio 
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US DEPARTMENT OF HOMELAND SECURITY 
CITIZENSHIP AND IMMIGRATION SERVICES 

TEXAS SERVICE CENTER 
MESQUITE, TX 

 
 
___________________________________ 
GES, Inc. DBA Belli Baci Bakery,         ) 
           )   Petition:    Form I-140 

Petitioner,         ) 
          )   File:       SRC1590170435 

Jose Oswaldo Nieves Pani,                    ) 
           )   Number:   A95851575 
 Beneficiary                    ) 
___________________________________  ) 

 
_____________________________________________________________________________ 

      
PETITIONER’S MEMORANDUM OF LAW IN RESPONSE TO NOID 

_____________________________________________________________________________ 
 
 

SUMMARY OF THE FACTS 
 

 The instant case is reference to an Immigrant Petition for Alien Worker (Form I-

140) filed on January 23, 2015, by GES, Inc. DBA Belli Baci Bakery (the Petitioner).  The 

Petitioner offered the Beneficiary a position as a baker requiring 24 months experience in 

the job offered. The priority date of the Petition is May 21, 2013.  
 

The Service sent a Notice of Intent to Revoke (NOID) dated June 16, 2016, stating 

the record of proceedings reflect inconsistencies which raise concerns about the bona fides 

of the Form ETA 750 (labor certification) and the ability of the Petitioner to pay the 

proffered wage. These issues are addressed in order below.  

 
DISCUSSION 

 
I.  The Form ETA 750 is Bona Fide.  
 

The NOID states, “it appears that the job offer was not actually open to all other U.S. 

workers.” (See NOID). However, it does not identify any USCIS regulation requiring that 

the Petitioner establish that it have a bona fide job opportunity and none is apparent. The 

NOID instead cites to BALCA decisions regarding labor certification requirements 

pursuant to 20 C.F.R. Section 656.20. The NOID does not claim the Service is authorized to 
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deny immigrant visa petitions for failure of the petitioner to comply with Department of 

Labor regulations. 
 

The Service may believe that the labor certification was not properly approved. 

However, no USCIS or DOL regulation authorizes the Service to review the 

appropriateness of the approval of a labor certification except pursuant to 20 C.F.R. § 

656.30(d). If correct in its implication that the Service could disregard any labor 

certification which is believed to have not been properly approved then this regulation 

would be superfluous since an application which is procured by fraud or willful 

misrepresentation of a material fact is certainly not properly approved1.  
 

Accordingly, the asserted lack of a bona fide job opportunity is not a valid basis for 

denying an immigrant visa petition. 

 
a. The job opportunity was open to all US workers.  

 
Ernie Guzzo signed the labor certification as President on December 30, 2014, 

attesting that the job opportunity was open to all US workers. The Service notes that 

during a phone interview on March 10, 2016, Mr. Guzzo stated that the Beneficiary had 

worked for several bakeries Mr. Guzzo and his family members have owned.  Further the 

record indicates that businesses owned by Mr. Guzzo’s father, himself and other family 

members have previously hired the Beneficiary and petitioned for the Beneficiary on prior 

occasions. The Service indicates that these family owned businesses include: Princess Bake 

Shop, Tropiano’s Pastry Shop, G&M Bakery Corp, and the Petitioner.  
 

  Based on the above the Service concludes that the Petitioner and the Beneficiary 

have had an ongoing relationship and states, “it appears that the job offer was not actually 

open to all other U.S. workers.” (See NOID). The NOID cites no legal authority in this 

regard.  
 

The Regulations require that employer certify under penalty of perjury that the job 

opportunity was open to any US worker. 8 CFR §656.10(c)(8). The regulations further 

address potential influence and control over a job opportunity by an alien employee. 20 CFR 

§656.17(1). When determining whether a bona fide job opportunity exists, the Board must 

                     
1 "When presented with two plausible readings of a regulatory text, this court common-sensically follows the same principle 
and prefers the reading that does not render portions of that text superfluous.” See Nat'l Ass'n of Home Builders, 551 U.S. at 
668 ("But this reading would render the regulation entirely superfluous.") 
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consider the totality of the circumstances, considering, among other factors, whether the 

alien2: 
 

1. Is in the position to control or influence hiring decision regarding the job for which 
labor certification is sough; 

2. Is related to the corporate directors, officers, or employees; 
3. Was an incorporator or founder of the company; 
4. Has an ownership interest in the company; 
5. Is involved in the management of the company; 
6. Is on the Board of Directors;  
7. Is one of a small number of employees; 
8. Has qualification for the job that are identical to specialized or unusual job duties 

and requirements stated in the applicant;  
9. Is so inseparable from the sponsoring employer because of his or her pervasive 

presence and personal attributes that the employer would be unlikely to continue 
in operation without the alien.  

 
Notably the Board does not mention prior employment or ongoing/preexisting 

relationship as considerations.  
 

In the instant case none of the above listed circumstances exist and there is nothing 

in the record to indicate otherwise. The Service does not claim that any of these factors 

exists either. The CO did not challenge compliance with recruitment requirements.  

Arguably the Beneficiary is, “one of a small number of employees” depending on how one 

defines small number of employees, but that is a single factor. No single factor above is 

controlling. See Labor Certification for the Permanent Employment of Aliens in the United 

States; Implementation of New System, 69 Fed. Reg. 77326, 77356 (Dec. 27, 2004).  
 

In Palm Cafe Restaurant, 2012-PER-01446. PDF at 4 (BALCA June 7, 2016), the 

Board found that the position for Head Cook was a bona fide job opportunity. Applying the 

totality of the circumstances test the Board determined that eight of the nine factors were 

inapplicable to the case and Board reversed the denial of the labor certification and directed 

the CO to grant. Id. The Board determined that even though the Head Cook position 

involved the management of several line cooks, the job description did not include 

management activities such as pay roll and was therefore not a management position. In 

addition the Board found that the restaurant can function without the alien and therefore 

the alien is not inseparable from the sponsoring employer. Id. Similarly, in the instant case 

                     
2 MMB Stucco, LLC, 2011-PER-00715, PDF at 4 (BALCA May 7, 2012); Good Deal, Inc., 2009-PER-00309, PDF at 4-5 (Mar. 3, 
2010)(citing Modular Container Systems, Inc., 1989-INA-228, PDF at 8-10 (July 16, 1991)(en banc).  
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the Petitioner can, and has, operated as a bakery without the Beneficiary, thus the 

Beneficiary is not inseparable from the employer.  
 

In Altobeli’s Fine Italian Cuisine, 1990-INA-130 (BALCA Oct. 16, 1991), the Board, 

in a post-Modular Container decision, found there was a bona fide job opportunity where 

the alien’s brother and sister-in-law owned 75 percent of the petitioning employer. In that 

decision the Board found, “quite significantly, the CO did not challenge the Employer’s 

compliance with regulations governing recruitment.” Id. 
 

In the instant case the CO did not challenge the Petitioner’s compliance with 

regulations. Evaluating the record based on the totality of the circumstances it is clear that 

this is a bona fide job offer.  

 
b. There is no relationship herein that would invalidate a bona fide job offer.  

 
Discussing the validity of the job offer the Service cites to Matter of Silver Dragon 

Chinese Restaurant, 19 I&N Dec. 401 (Comm’r 1986). This case is not at all applicable to 

the instant matter. Silver Dragon Chinese Restaurant dealt with a case in which the 

beneficiary was a 50 percent owner of the petitioning entity. Id. In the instant matter the 

Beneficiary has no ownership interest in the Petitioner.   
 

The Service further states in the NOID that a relationship invalidating a bona fide 

job offer may also arise where the beneficiary is related to the petitioner by “blood” or 

“financial [ties], by marriage, or through friendship.” Matter of Sunmart 374, 2000-INA-93 

(BALCA May 15, 2000).  In the instant matter the Beneficiary is not related to the 

Petitioner by blood or marriage.  
 

Insofar as the Board ventures to speculate about human relationships in the context 

of labor certification processing it remains unclear what would qualify as a financial 

relationship or a friendship relationship. Id. The word relationship used ambiguously and 

amounts to nothing more than mere conjecture.  
 

Moreover, in Sunmart the employer failed to provide requested documents and 

failed to justify the omission of documents that had a direct bearing on the bona fides of the 

job offer. Id. The employer stated in rebuttal that there was no relationship between the 

president of the company and the beneficiary. In that context the Board states, “A 

relationship is not only of the blood; it may also be financial, by marriage, or through 
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friendship. Given the context of the inquiry, asking how shareholders and Alien were 

related, it is clear from the plain meaning of the NOF that more should have been 

considered than blood ties.” Id.   
 

In Sunmart the Certifying Office (CO) inquired as to the relationship of the 

petitioner and the beneficiary. Id. That is not the case here as the CO never inquired as to 

the relationship of employee and Petitioner and the labor certification was approved. 

Sunmart involved a circumstance specific inquiry and the discussion of what may be 

construed as a relationship is theoretical dicta in a nonbinding BALCA decision.  
 

The record does not contain any indication that the Petitioner and the Beneficiary 

had a financial relationship or friendship. The Service notes that the record simply 

establishes that the President of the Petitioner and his family had employed the 

Beneficiary in the past. That implies no financial relationship beyond the inherent financial 

relationship between any employer and employee.   
 

The record does not indicate that there was any friendship relationship between the 

Petitioner and the Beneficiary either. Past employment is not indicative of friendship. An 

employer is a person or entity that makes use of or occupies someone, particularly for a 

wage or financial purposes. A friendship would never be defined by such terms. It is 

extremely common for an individual to be routinely employed by someone or regularly 

conduct business for someone with neither the existence of a requisite friendship nor the 

creation of one therein.  
 

The record indicates that the Beneficiary has been employed by the Petitioner and 

the Petitioner’s family in the past, working in his capacity as a baker. It is hardly unusual 

for a baker to be have been employed by multiple bakeries in his career.  It would perhaps 

be indicative of a non-economic motive for hiring had the Petitioner’s family members 

employed the Beneficiary in a possession completely unrelated to baking, however, he was 

employed as a baker which further indicates that he is particularly skilled at the craft for 

which he is being employed.  
 

In Palm Cafe Restaurant, 2012-PER-01446. PDF at 4 (BALCA June 7, 2016), the 

Board concluded that even though the alien in that matter had a familial relationship with 

the owners of the company the job opportunity has been and is clearly open to any US 

worker under 20 CFR §656.10(c)(8). The Board states that a relationship between the alien 
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worker and employer does not necessarily mean there was not a bona fide job opportunity. 

Id.  
 

In the instant case the Beneficiary has no relationship to the owner of the Petitioner 

Company. The Beneficiary does not have a familial relationship with the owner of the 

Petitioning Company.  To the extent one could argue a relationship existed is that the two 

parties knew each other prior to the Petition. The Board found a much more substantial 

relationship such as a family relationship did not preclude the finding of a bona fide job 

opportunity. Id. Any potential relationship between the Petitioner and the Beneficiary in 

this matter is undeniably less significant that a family relationship. 

 
II. The Petitioner made no misrepresentation in this matter.  
 
 The Service states, “it appears that the petitioner has misrepresented the job offer 

as being open to all U.S. Workers.” (See NOID). Further stating, “The record fails to 

indicate that the petitioner made the Department of Labor (DOL) aware of the 

longstanding relationship with the beneficiary.” Id. The Service then goes on to explain, 

“Willful misrepresentation of a material fact may render the beneficiary3 inadmissible to 

the United Sates. An alien is inadmissible to the United States where he or she ‘ by fraud or 

willfully misrepresenting material fact, seeks (or has sough to procure, or who has 

procured) a visa, other documentation or admission to the United States or other benefit 

provided under the Act” INA §212(a)(6)(c); 8 USC §1182(a)(6)(c). The Service indicates, “In 

the instant case, the petitioner’s misrepresentations as noted above constitute material4 

misrepresentation.” (See NOID).  
 

 In the instant case the Service is alleging that the Petitioner made a material 

misrepresentation by failing to disclose to the DOL that family members of the Petitioner 

                     
3 The Service’s reference to this statute is puzzling. The Service neither alleges that the Beneficiary made a material 
misrepresentation of fact nor that the Beneficiary committed any fraud. It is unclear why this statute is even being discussed 
since it has no relevance to the instant case.  
 

4 The Service appears to misuse the term material here, as the misrepresentation (in this case omission) referred to is not 
material under the definition of materiality the Service provides in the NOID. The Service states, “ Materiality is determined 
based on the substantive law under which the purported misrepresentation was made. See Matter of Belmares-Carillo, 13 
I&N Dec. 195 (BIA 1969). A material issue in this case is whether the beneficiary has the required education for the position 
offered, since the substantive law governing the approval of immigrant visa petitions requires an employer and alien 
beneficiary to demonstrate that the alien meets the minimum qualification for the job offered. See 8 CFR §§204.5(g)(1, 
2014.5(1)(3)(ii)(B)-(C).”  The omission of a preexisting relationship or friendship does not relate in any way to the substantive 
law requiring an employer and alien beneficiary to demonstrate that the alien meets the minimum qualifications. It appears 
the Service merely cited law and made a conclusion without actually applying the facts of this case to the law cited.  
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had employed the Beneficiary in the past. This allegation presumes a petitioning employer 

to have an affirmative duty to disclose information that was not requested by the DOL.  
 

Further, to find the failure to disclose to be a willful misrepresentation, it needs to 

be established first, the statement that “the job opportunity has been and is clearly open to 

any qualified U.S. worker” amounts to a representation that no relationship exists or has 

ever existed between the Beneficiary and the Petitioner.  
 

In order to find the element of willfulness it must be determined that the alien was 

fully aware of the nature or the information sought and knowingly intentionally, and 

deliberately misrepresented material facts. See generally Matter of G-G-, 7 I&N Dec. 161 

(BIA 1956). To be willful a misrepresentation must be made with knowledge of its falsity. 

Id. at 164. To determine whether a misrepresentation was willful, the USCIS will "closely 

scrutinize the factual basis" of a finding of inadmissibility for fraud or misrepresentation 

because such a finding "perpetually bars an alien from admission." Matter of Y-G-, 20 I&N 

Dec. 794, 796-97 (BIA 1994) (citing Matter of Shirdel, 19 J&N Dec. 33, 34-35 (BIA 1984)); 

see also Matter of Healy and Goodchild, 17 I&N Dec. 22, 28-29 (BIA 1979).  
 

There is no indication that the president of the Petitioner was aware the fact that 

his family members previously employed the Beneficiary meant that his certification that 

the “job opportunity has been and is clearly open to any qualified U.S. worker” was false. 

The president of the Petitioner had no reason to believe that by making the representation 

that the “job opportunity has been and is clearly open to any qualified U.S. worker” he was 

making any representation as to whether he or any member of his family ever previously 

employed the Beneficiary. There is no logical reason to believe he made such a 

representation. Therefore, any alleged misrepresentation could not possibly have been 

willful.  
 

Lastly, the undisclosed information regarding claimed relationship between the 

Petitioner and the Beneficiary in regards to a friendship or past interactions was never 

requested. Neither the Petitioner nor the Beneficiary attempted to misrepresent or hide the 

undisclosed information. Indeed, the Petitioner was candid in disclosing the information to 

the Service during the phone interview on March 10, 2016. The Forms contained no 

questions regarding the information that was not disclosed and no reason to believe the 
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information needed to be disclosed elsewhere.  Further, there was no place on the forms for 

the Petition to make gratuitous disclosures.   
 

Matter of G-, 6 I. & N. Dec. 9, 12-13 (BIA 1953) (“appellant C----- gave an accurate 

and correct answer to the questions posed in the visa application. The fact that it failed to 

volunteer additional information does not establish a conscious concealment or fraud and 

misrepresentation”), Matter of F-, 1 I & N Dec. 343 (BIA 1942). 
 

 The Board of Alien Labor Certification Appeals, the highest appellate tribunal with 

the Department of Labor as it pertains to labor certifications, has repeatedly held that an 

employer is under no duty to provide any inform the DOL of any information pertaining to 

an application for labor certification unless that form itself explicitly provides a place for 

that information to be disclosed. See, e.g., Matter of Federal Insurance Co., 2008-PER-37 

(Feb. 20, 2009), (panel reversed the CO's denial of certification based on the employer's 

failure to write the Kellogg language on the ETA Form 9089 because a denial on that basis 

would offend fundamental fairness and procedural due process where the ETA Form 9089 

and its instructions failed to provide a logical place to write the required language); Matter 

of Moreta & Associates, 2009-PER-00008 (BALCA 2009). 
 

Accordingly, there was no basis for finding that the labor certification was obtained 

by fraud or misrepresentation, no grounds for invalidating the labor certification, and no 

grounds for finding that this petition should be denied. 

 
III. The Petitioner has Established Ability to Pay the Proffered Wage. 
 
 The Service notes that the tax documents submitted with the Petition do not appear 

to reflect sufficient income necessary to pay the proffered wage. Specifically the Service 

states that the 2013 tax returns submitted indicate net income of $5,2635. Therefore, the 

Service requests evidence sufficient to demonstrate the Petitioner’s continuing ability to 

pay the proffered wage beginning on the priority date of the Petition (May 2013).  
 

 The regulations require that a petitioner establish that it has the ability to pay the 

proffered wage from the time of the priority date and continuing until the beneficiary 

                     
5 The first page of the cover letter that accompanied the instant I-140 Petition explicitly addressed the Petitioner’s ability to 
pay the proffered wage for 2013. “With regard to the beneficiary’s W2 for that year [2013], it reflects his receipt of wages in 
the sum of $27,040.00. In addition to the beneficiary’s wages, the petitioner’s profit in 2013 was $5,263.00, thereby totaling 
$32,303.00. This sum is above the requisite proffered wage herein.” See letter by Conrad Pollack dated January 12, 2015, 
submitted to the Service with the instant Petition and supporting documents.  
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obtains lawful permanent resident status. 8 CFR §204.5(g)(2). In this case the Petitioner 

must establish the ability to pay the proffered wage of $30,243.00 annually for the years 

2013, 2014, and 2015.  
  

 With the initial filing of this Petition the Petitioner provided corporate tax returns 

for the year of 2013. Included herein as EXHIBIT A are the Petitioner’s corporate tax 

returns, the Beneficiary’s IRS transcripts, and Form W-2 for the years of 2014 and 2015. 

Pursuant 8 CFR §204.5(g)(2), the Petitioner may establish ability to pay the proffered wage 

by submitting evidence in the form of federal tax returns.  
 

 Director Yates issued a memorandum dated May 4, 2004, regarding this regulation 

and providing instructions as to how USCIS should determine ability to pay. (See Yates 

Memo, EXHIBIT B). Director Yates instructs USCIS adjudicators that a positive 

determination of prima facie ability to pay should be made if: 
 

1. The petitioner’s net income is equal to or grater than the proffered wage; 

2. The petitioner’s net current assets are equal to or greater than the proffered wage; or  

3. The petitioner is employing the beneficiary and has paid or is currently paying the proffered 

wage.  
 

It is well established by AAO case precedent, USCIS written policy, and Federal 

Case Law that when determining ability to pay the Service will first examine whether the 

petitioner employed and paid the beneficiary a salary equal to or greater than the proffered 

wage. If the beneficiary was paid a salary equal to or greater than the proffered wage that 

will be considered prima facie evidence of ability to pay.  
 

If the petitioner did not pay the beneficiary a salary equal to or greater than the 

proffered wage the Service will next examine the net income reflected on the petitioner’s 

federal income tax return. If the amount paid to the beneficiary combined with the 

petitioner’s net income is equal to or greater than the proffered wage that will be prima 

facie evidence of ability to pay. River Street Donuts, LLC v. Napolitano, 558 F.3d 111 (1st 

Cir. 2009); Taco Especial v. Napolitano, 696 F. Supp. 2d 873 (E.D. Mich. 2010), affd, No. 10-

1517 (6th Cir. filed Nov. 10, 2011); Elatos Restaurant Corp. v. Sava, 632 F. Supp. 1049, 

1054 (S.D.N.Y. 1986); K.C.P. Food Co., Inc. v. Sava, 623 F. Supp.1080 (S.D.N.Y. 1985). 
 

In order to establish ability to pay in the instant case one must combine the amount 

paid to the Beneficiary with the Petitioner’s Net income.  If the total is greater than the 
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proffered wage then the Petitioner has established prima facie ability to pay. Appling said 

formula to the previously submitted 2013 tax documents and the attached federal tax 

documents demonstrates the Petitioner’s ability to pay as follows: 
 

Year Salary Paid to Beneficiary Petitioner’s Net Income Total 

2013 $27,040.00 $5,263.00 $32,303.00 

2014 $27,040.00 $5,098.00 $32,138.00 

2015 $30,160.00 N/A6 N/A 

 

As this table demonstrates the salary paid to the Beneficiary combined with the net 

income of the Petitioner is equal to or greater than the proffered wage for the years of 2013 

and 2014.  Therefore, the Petitioner has established prima facie ability to pay for the years 

of 2013 and 2014 in accordance with USCIS written policy, relevant case law, and federal 

regulations.  
 

In the year 2015 the Petitioner paid the Beneficiary a salary of $30,160.00. (See 

2015 Form W-2, EXHIBIT A). The Petitioner paid the Beneficiary $83.00 less than the 

proffered wage. This $83.00 shortfall is negligible—It is a matter of 5.7 hours of pay. That 

applicant was absent from work at least one day in the year of 2015. If not for the 

Beneficiary’s absence from work he would have been paid more than the proffered wage in 

2015. Moreover, under the formula used above the Petitioner would only need to have made 

a net income of $83.00 for the year of 2015 in order to prove prima facie ability to pay. That 

would be roughly 1.5 percent of the Petitioner’s net income for the two years prior.  
 

It appears that the Petitioner has essentially paid the Beneficiary the proffered 

wage for 2015. Further, the Petitioner’s 2015 tax returns don’t exist because the Petitioner 

legally requested an extension to file. The Service cannot deny a visa petition based on the 

Petitioner’s failure to provide evidence that is not in existence. The Petitioner has 

established ability to pay as of the priority date thus the visa petition should be approved.  
 

The Petitioner’s ongoing ability to pay the proffered wage up until the date the 

Beneficiary adjusts status is a matter that would more appropriately addressed when the 

Beneficiary adjusts status. That would be a more logical approach since the Petitioner must 

continue to show ability to pay until the adjustment date, which is unknown at this time 
                     
6 This information is currently unavailable because the Petitioner has filed an Application for automatic extension of time to 
file certain business income tax returns. (See EXHIBIT C).  
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and may incorporate an additional financial year. Further, the Service would then be able 

to evaluate the Petitioner’s Federal Tax Returns for 2015. It would be premature to deny 

the Petition on the grounds that the Petitioner may potentially not be able to establish 

ability to pay at a late date.  
 

Moreover, if the Service is not satisfied with the $83.00 salary discrepancy then the 

Service should look to the totality of the circumstances.  
 

USCIS may look at the Petitioner's long-term business activities and 

reputation/history in determining ability to pay. Matter of Sonegawa, 12 I&N Dec. 612 (BIA 

1967); Matter of Great Wall, 16 I&N Dec. 142, 144 (Acting Reg'l Comm'r 1977); 8 C.F.R. § 

204.5(g)(2). In Sonegawa, the Board noted that a single year of poor financial performance 

does not disprove a company’s ability to pay.  
 

This is a logical approach to evaluating an employer’s ability to pay. Costs of goods, 

services, and labor fluctuate constantly the same as the demand for products and services. 

Complex global economic conditions affect interest rates, shift markets, and cause a level of 

instability. The Petitioner is not operating a business in a vacuum.  
 

The Petitioner is not barred from establishing ability to pay if it fails to make a 

prima facie showing that Net Income plus wages paid to the Beneficiary are equal to or 

greater than the proffered wage. Id. The Service must take into consideration the other 

relevant factors that, in this case, establish ability to pay. The relevant inquiry is to the 

Petitioner’s realistic ability to pay the offered wage. To determine whether there is a 

realistic ability to pay the offered wage the adjudicator must look past singular tests, 

overly-simplified accounting formulas, and look at the big picture. Id. A bright line rule so 

strict as to hinge on the payment of $83.00 while ignoring other relevant factors would be 

arbitrary and capricious and impermissible by law.  
 

In the instant case the only way in which the Petitioner would not be able to 

establish ability to pay for 2015 under this formula would be if the Petitioner’s net income 

were to drop by more than 98.4 percent in a single year. In the two years prior the 

Petitioner never experienced a decrease in net income greater than 3.4 percent. It would be 

absurd for the Petitioner to have increased the Beneficiary’s pay in 2015 if it was 

experience such catastrophic financial losses. It would be even more baffling that the 

Petitioner continues to operate in 2016 if it had netted an income below $83.00 in 2015.  
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The Petitioner is a for-profit business venture and as such it desires to make money 

and avoid expenses such as taxes. The US Tax Code is structured in such a way as to 

incentivize businesses to limit their net income to avoid taxation. As a result of the 

structure of the US Tax Code limited liability corporations must structure value in a way 

that limits tax liability. Consequently, the net income of a company is not an accurate 

depiction of the company’s value or success7.  
 

In this regard the Service should not rely so heavily on the Petitioner’s Federal Tax 

Returns. Relying on net income creates an absurd result of financially viable companies 

with more than enough money to pay the required wage being found to be unable to pay the 

required wage based solely on the manner in which the company organized its wealth. 
 

The Petitioner has maintained over $40,000 in assets for the years of 2013 and 2014. 

(See Petitioner’s Tax Returns). The business has made a net profit both years. The 

shareholders of the Petitioner have even been able to compensate themselves both years. 

These circumstances indicate that the Petitioner’s business is financially viable.  
 

The fundamental purpose and focus of USCIS’ determination of whether the 

petitioner has the ability to pay is whether the employer is making a realistic job offer. 

Matter of Great Wall, 16 I&N Dec. 142, 145 (1977).  The purpose of the ability to pay 

requirement is to prevent employers from petitioning for employees for jobs that they 

cannot realistically offer. A bright line rule regarding ability to pay that does not 

contemplate all relevant information would be arbitrary and capricious and impermissible 

by law8.   
 

Based on the totality of the circumstances herein it is clear that the Petitioner is 

making a realistic job offer. Id. For purposes of the Services inquiry the totality of the 

                     
7 A company may have an actual net profit (gross income - operating expenses) of $100,000.00 but if that company were to reinvest $90,000.00 
into various improvements, use it to pay debts, pay shareholders/executives, or if the company holds cash as retained earnings then the 
company would indicate a mere $10,000.000 net income on the Federal Tax Return. There are so many factors involved in corporate tax 
structure that it is rather foolish to rely on the net income.  
 

8 Law is the collective organization of the defense of individual rights. Individuals have rights such as liberty and property and individuals may 
defend those rights.  Law is simply the substitution of the collective for the individual in the defense of rights. It follows that law must always 
be interpreted to defend rights or it would no longer be within its bounds. A broad interpretation of the ability to pay requirement that takes 
into consideration all relevant evidence in order to assess whether the job offered is realistic defends rights. It protects the right of Beneficiary 
to a fair wage for his labor; it protects the rights of other potential US citizen workers that may otherwise been made redundant by low cost 
foreign labor; and it protects the rights of all US citizens to maintain a sovereign nation. 
 

A narrow interpretation of the ability to pay requirement that is based solely on numbers as they appear on particular lines of tax documents 
imposes a restriction on liberty but not in defense of individual right. Since the authority for the law to restrict liberty is derived from defense of 
individual right, this interpretation is contrary to the intent of the law and beyond its scope.    
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circumstances all indicate the Petitioner has the ability to pay the Beneficiary the proffered 

wage. 

 

IV. Denial of the Petition would be inappropriate.  
 

In the instant scenario denial of the visa petition would be inappropriate. If USCIS 

is unsatisfied with this response we would respectfully request that a Request for Evidence 

be issued or alternatively an extension to respond to the Notice so that the Petitioner may 

have the reasonably opportunity to provide evidence that is currently unavailable.  
  

The regulations require that the Petitioner be informed of any derogatory 

information and given the opportunity to rebut the information and provide evidence in 

support. 8 C.F.R. 103.2(b)(16)(i) states, if a decision will be adverse to the application or 

petitioner and is based on derogatory information considered by USCIS of which the 

applicant or petitioner was not aware, he shall be advised of the fact and offered the 

opportunity to rebut the information and present information on his own behalf before a 

decision is rendered.  
 

The BIA has confirmed this requirement stating, “the petitioner must be permitted to 

inspect the record of proceedings, must be advised of derogatory evidence of which he is 

unaware, and must be offered an opportunity to rebut such evidence and to present evidence 

on his behalf.” Matter of Estime, 19 I&N Dec. 450 at 451 (BIA 1987). In Estime the BIA has 

in fact expanded the requirement to include the right of the Petitioner to inspect the record 

of proceedings and be advised of any evidence for which he is unaware. Id. The NOID was 

issued in June and provided the Petitioner less than a month to reply. The Petitioner could 

not have possibly been able to review the record of proceedings in such a short period of 

time. Furthermore, the Service is requesting evidence in the form of the Petitioner’s 2015 

Federal Tax Returns, which don’t exist at this time. The Petitioner does not have a 

reasonable opportunity to rebut and present evidence in this case9.  
 

If unsatisfied with this response, the Service must issue a request for evidence or an 

extension on the deadline of this response to afford the Petitioner the ability to provide 

evidence in rebuttal of the newly alleged derogatory information. Failure to do so would be 

                     
9 A recent decision from the Second Circuit Court of Appeals suggests that the beneficiary of an I-140 Petition may also be an 
affected party with a right to notice and standing to challenge the determination. Mantena v. Johnson, 809 F.3d 721 (2d Cir. 
2015) 
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in violation of the regulations and case law. See 8 C.F.R. 103.2(b)(16)(i); See also Matter of 

Estime, 19 I&N Dec. 450 at 451 (BIA 1987). 
 

Denial at this time would violate due process. The Petitioner has a clear liberty 

interest in this matter, the liberty to operate without unwanted interference and the liberty 

to contract for labor with whomever it pleases. This right extends to the Petitioner to 

employ a foreign worker in accordance with the Federal Law.  The Government may not 

infringe upon the Petitioner's liberty without due process of law.  
 

The Supreme Court of the United States held that an elementary and fundamental 

requirement of due process is notice reasonably calculated, under all the circumstances, to 

apprise interested parties of the pendency of the action and afford them an opportunity to 

present their claims and objections. Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 

306 (U.S. 1950); Volkswagenwerk Aktiengesellschaft v. Schlunk, 486 U.S. 694, 705 (U.S. 

1988); United Student Aid Funds, Inc. v. Espinosa, 559 U.S. 260, 261 (U.S. 2010). The 

Petitioner cannot possibly rebut the government’s allegations in a meaningful way when 

the evidence required is not yet available. The opportunity to be heard is a fundamental 

element of due process.  Grannis v. Ordean, 234 U.S. 385 (1914). The Supreme Court has 

found that due process requirements are not confined to court proceedings and would thus 

be applicable to the instant setting. Ballard v. Hunter, 204 U.S. 241 (1907). 
 

CONCLUSION 

 This timely response provides independent objective evidence. For the 

aforementioned reasons the instant petition should not be denied. If for any reason the 

Service is not satisfied with this response the Service should issue a request for additional 

evidence or grant the Petitioner an extension to reply to the instant notice.  

 

                  Respectfully Submitted,  

 

         Joseph B. Caraccio 
  

 Attorneys for the Petitioner 
        Pollack, Pollack, et al.  
        225 Broadway, Suite 307 

                    New York, NY 10007  
        (212) 233-8100 
         jbc@ppid.com  
June 11, 2016 
NEW YORK, NY 
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